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Introduction

The case of David Norris v. Attorney General' ? and Norris v. Ireland? stands as a legal
watershed in the evolution of LGBTQ+ rights in Ireland. David Norris, a gay rights activist
and Trinity College lecturer, with great courage, challenged the criminalisation of consensual
homosexual acts between men at a time when Irish society, shaped deeply by a Catholic
Church that saw itself as the sole font of morality and the ultimate judge and jury of all, was
hostile to even discussing homosexuality. The legal journey that Norris undertook, beginning
in Ireland’s High Court, progressing through the Supreme Court, and culminating at the
European Court of Human Rights (ECtHR), was not merely a sequence of courtroom
appearances. It was certainly, at a time of no computers, internet or digitisation, marked by
long days and nights as Norris and his legal team pored over legal precedents and legislation,
no doubt immersed in mountains of papers and documents, extracting the details needed to
build their case. It was as much a battle of endurance as it was of principle that has left a

profound imprint on both Irish law and European human rights jurisprudence.
Norris in the High Court — Privacy, Equality, and Bodily Integrity Challenged

David Norris’s constitutional challenge began its legal journey in the Irish High Court,
initiated on the 23" of November 1977. It was ground breaking not merely because of the
subject matter, the decriminalisation of homosexual acts, but because it directly confronted
the legal and moral foundations of the Irish State’s criminal law framework at a time when
open discussion around sexuality, particularly homosexuality, was deeply taboo. At the heart
of his application was the assertion that the criminalisation of consensual homosexual
conduct violated his fundamental rights protected by the Irish Constitution, even if those

rights were not explicitly enumerated.

1 Norris v Attorney General [1977] HC
2 Norris v. Attorney General [1984] IR 36 (Supreme Court of Ireland)
3 Norris v. Ireland (1988) Application No. 10581/83, ECHR.
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The Legal Framework Being Challenged

Norris sought to have three key provisions declared unconstitutional and invalid: Sections 61
and 62 of the Offences Against the Person Act 1861%. These sections criminalised ‘buggery’
and associated acts, and Section 11 of the Criminal Law Amendment Act 18853, which
criminalised acts of ‘gross indecency’ between males. Regardless of it being in private and
irrespective of consent. All of these carrying potential prison terms ranging from life

imprisonment to two years penal servitude.

The severe penalties reflected the moral attitudes of the time and only served to entrench the

stigma and criminalisation of homosexual men in Ireland well into the twentieth century.

These laws, inherited from Victorian era British statutes, continued to have effect in Ireland
under Article 50 of the 1937 Constitution® unless proven inconsistent with the Constitution
itself. Accordingly, Norris’s legal strategy focused on demonstrating that these provisions
were, in substance and effect, inconsistent with the fundamental rights protected under the

Irish Constitution.

The Core Arguments

Norris’s constitutional claim was multi-layered and rested on several interrelated rights under
Article 40 of the Constitution’. His legal team, led by then barrister Mary Robinson, crafted
arguments invoking both enumerated and unenumerated personal rights, grounded in
developing constitutional jurisprudence and informed by comparative and international

human rights principles.

4 Offences Against the Person Act 1861, Sections 61, 62. Section 61 specifying * Whosoever shall be convicted
of the abominable crime of buggery, committed either with mankind or with any animal, shall be liable . . . to
be kept in penal servitude for life’ and Section 62 ‘Whosoever shall attempt to commit the said abominable
crime, or shall be guilty of any assault with intent to commit the same, or of any indecent assault upon any
male person, shall be guilty of a misdemeanor, and being convicted thereof shall be liable . . . to be kept in
penal servitude for any term not exceeding ten years’.
5 Criminal Law Amendment Act 1885, Section 11 ‘Any male person who, in public or private, commits, or is a
party to the commission of, or procures or attempts to procure the commission by any male person of, any act
of gross indecency with another male person, shall be guilty of a misdemeanor, and being convicted thereof
shall be liable at the discretion of the court to be imprisoned for any term not exceeding two years, with or
without hard labour.
6 Constitution of Ireland, 1937. Article 50 Article essentially provided for the continuation of existing laws and
constitutional provisions from the previous Irish Free State (Saorstat Eireann).
7 Article 40 relates to fundamental rights including equality before the law, the right to life, personal liberty,
freedom of expression, freedom of assembly, freedom of association, the right to fair procedures, bodily
integrity, trial by jury, the right to privacy, the right to earn a livelihood, and the inviolability of a citizen's
dwelling
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Central to Norris’s claim was the assertion of an unenumerated constitutional right to privacy.
Drawing on the precedent of McGee v. Attorney General®, where the Supreme Court
recognised a marital right to privacy, Norris argued that this right extended beyond the
marital context and into broader aspects of personal autonomy, including sexual conduct

between consenting adults.

Norris claimed that the criminalisation of homosexual acts constituted an unjustified intrusion
into his private life. He asserted that the State had no legitimate interest in regulating
consensual adult relationships conducted in private, especially when such regulation caused

psychological harm and social stigmatisation.

His case emphasised that the Constitution’s references to personal dignity and freedom
(particularly in the Preamble® and Article 40) implicitly demanded recognition of such a

privacy right.

Norris also contended that the legislation violated the guarantee of equality before the law, as
provided in Article 40.1. Specifically, the criminalisation targeted only male homosexual
conduct, leaving female homosexual acts entirely outside the reach of criminal law and
moreover, heterosexual acts such as adultery or fornication between consenting adults were
not subject to criminal sanction, further highlighting the discriminatory focus on homosexual

conduct.!?

This, Norris argued, amounted to invidious discrimination based solely on sex and sexual
orientation, which could not be justified under the Constitution’s allowance for different

treatment based on ‘differences of capacity, physical and moral, and of social function!!.

Norris’s team further argued that the existence of these laws threatened his right to bodily
integrity, citing the severe emotional distress and psychiatric harm he had endured due to

societal stigma and legal oppression.

8 McGee v. Attorney General [1974] IR 284, was a judgment of the Supreme Court in 1973 on marital privacy.
In a decision of 4 to 1, the court conferred on spouses a broad right to privacy in relation to marital affairs.
9 The Preamble saying ‘And seeking to promote the common good, with due observance of Prudence, Justice
and Charity, so that the dignity and freedom of the individual may be assured’.
10 The legislation in question only ever refers to acts carried out by ‘males’ and makes no reference
whatsoever to females.
11 Article 40.1 (n1)
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He described a profound sense of alienation, depression, and suicidal ideation stemming from

the knowledge that his natural sexual orientation rendered him a de facto criminal.

112

This argument built on precedents such as Ryan v. Attorney General ', which recognised

bodily integrity as a personal right protected by Article 40.3.

Norris contended that the law’s interference with his ability to express his sexuality caused
actual psychological harm and infringed his mental and physical health, an unjustified breach

of his constitutional rights.

Lastly, Norris raised, what could be argued as a fairly novel point under Article 40.6 which
protects the rights of freedom of expression and freedom of association. He argued that the
laws curtailed his ability to associate with others openly as a gay man and to advocate for
legal and social reform. The ever present risk of criminal prosecution, he claimed, imposed a

chilling effect on his speech and on public discourse around homosexuality.

Constitutional Interpretation and Social Change

Beyond specific rights claims, Norris’s legal strategy sought to align the Irish Constitution

with evolving standards of diversity, autonomy, and liberal democracy.

His counsel essentially invited the Court to consider Ireland not as a static theocratic society
but rather as a constitutional republic where moral pluralism and the dignity of all citizens

must be respected.

In doing so, Norris directly and implicitly asked the judiciary to assume a forward thinking
role, one that could protect minority rights in the absence of political will. He acknowledged
that legislative change might be politically unfeasible in the near term due to the
overwhelming influence of the perceived Catholic morality, but argued that constitutional

interpretation should not be bound by prevailing social prejudice.

12 Ryan v. Attorney General [1965] IR 294, in 1965, Gladys Ryan went to court to challenge the government’s
decision to add fluoride to drinking water. She argued that it took away her right to decide what her family
should drink — bodily integrity. Although she didn’t win the case (the greater good winning over), the Supreme
Court agreed that people have a right to protect their bodies from unwanted interference, even though that
right isn’t expressly written down in the Constitution.
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Anticipating International Developments

Norris’s arguments were, notably, also influenced by recent international jurisprudence,

particularly the Wolfenden Report!* and Dudgeon v. United Kingdom ',

Here the European Court held that similar laws in Northern Ireland violated Article 8 of the
European Convention on Human Rights. Though Irish courts were not bound by Strasbourg
decisions, Norris urged the High Court to consider the universal principles of human dignity,
equality, and privacy that these decisions promoted, principles he believed were reflected,

even if not expressly articulated, in the Irish Constitution.

The High Court Judgment - Constitutional Morality and the Limits of Privacy

The High Court judgment in Norris v. Attorney General, delivered on the 10" of October
1980 by Justice McWilliam, marked a significant judicial rejection of the progressive

arguments presented by David Norris.

Though the court acknowledged the sincerity of Norris’s personal experience and the
complexity of homosexuality as a condition, it ultimately declined to declare the relevant

provisions unconstitutional.

The judgment illustrated the limits of Irish constitutional interpretation in the late 20th
century, an era still firmly and deeply rooted in Catholic social teaching and conservative

public morality.

Framing the Constitutional Question

Justice McWilliam approached the case as one of legal, rather than moral, analysis. He
accepted the legal premise that pre 1937 laws continued to operate under Article 50 of the

Constitution unless shown to be inconsistent with it.

13 The Wolfenden Report (1957), officially titled Report of the Committee on Homosexual Offences and
Prostitution, was a landmark UK government document that recommended the decriminalisation of
consensual homosexual acts between adult men in private. The committee argued that the law should not
intrude into private morality or the personal lives of people where no harm to others was involved, famously
asserting the principle that there is ‘a realm of private morality and immorality which is, in brief and crude
terms, not the law’s business’.

14 pudgeon v. United Kingdom (1981) was brought before the ECHR by Jeff Dudgeon, a gay rights activist from
Belfast, who challenged the continued criminalisation of homosexual acts between consenting adult men in
private under Northern Ireland law. The Respondent was the United Kingdom government, responsible for the
laws in force in Northern Ireland at the time. The case was decided by a majority decision, that the
criminalisation of consensual homosexual acts violated Article 8 of the European Convention on Human Rights,
which guarantees the right to respect for private life.
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However, the threshold for proving such inconsistency, he reasoned, was high. Laws would
only be struck down if they expressly contradicted constitutional provisions or interfered
unreasonably with rights ‘as interpreted in light of the values embedded in the Constitution’,

values which, he asserted, were fundamentally Christian in character.

Rejection of the Right to Privacy Argument

The central pillar of Norris’s case, the claimed constitutional right to privacy, was not upheld
by the High Court. While Justice McWilliam acknowledged the recognition of a marital
privacy right in McGee v. Attorney General, he held that this right was tightly linked to the

institution of marriage and did not extend to non-marital or same sex sexual relationships.

According to McWilliam J, there was no basis to infer a generalised right to privacy that
could protect consensual homosexual conduct. He saw the McGee precedent as exceptional
and limited to protecting family and procreative autonomy, not individual sexual freedom. As
such, the High Court construed privacy narrowly, tying it to heterosexual marriage and

excluding private, adult homosexual conduct from constitutional protection.

Public Morality and the Christian Constitution

In perhaps the most revealing aspect of the judgment, McWilliam J emphasised the moral
foundation of the Constitution, stating that the drafters of the 1937 Constitution had explicitly
embedded Christian values into its framework. He argued that Irish society and its laws had

always viewed homosexual conduct as ‘morally wrong’ and ‘unnatural’.

Therefore, far from being unconstitutional, the laws criminalising such acts were in harmony

with the moral structure of the State.

The judgment accepted without scrutiny the proposition that homosexual acts were inherently
harmful to public morality and the common good. McWilliam J cited traditional Christian
doctrine and societal consensus as sufficient justification for criminalising even private
sexual conduct between consenting adults. The idea that the State had no business regulating

private morality was explicitly rejected.
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The Common Good and the Limits of Liberty

While acknowledging that personal rights existed under Article 40.3, the Court found that
such rights were not absolute and could be limited by considerations of public order,
morality, and the common good. The legislation in question, according to McWilliam J, was

justified on these grounds.

The Court accepted the State's position that decriminalisation would pose, (a) a risk to public
health, referencing the spread of venereal diseases (b) a threat to the institution of marriage,
by allegedly encouraging a lifestyle seen as opposed to traditional family values and (c)
degradation of public morality, by tacitly endorsing a practice deemed morally reprehensible
by the majority. Justice McWilliam concluded that privacy could not shield behaviour the

State regarded as morally damaging or socially dangerous.

Rejection of Equality and Bodily Integrity Claims

The High Court also dismissed Norris’s argument under Article 40.1 (equality before the
law), finding that any differential treatment between men and women under the law was
justified by biological and social differences. The fact that the law criminalised male, but not
female, homosexual acts was not, in McWilliam J’s view, unconstitutional discrimination.

Rather, it was an example of the law responding differently to ‘different social problems’.

Similarly, Norris’s claim that his bodily integrity and mental health were undermined by the
laws was rejected. The judge acknowledged that the laws caused Norris anxiety and distress
but found that this did not amount to a breach of his constitutional rights. McWilliam J
reasoned that emotional or psychological consequences of obeying the law, even if

burdensome, did not invalidate the law’s constitutionality if it served the common good.

Locus Standi

The State challenged Norris’s ‘Locus Standi’, whether a person has the right to challenge a
law’s constitutionality, was an important consideration in Norris v. Attorney General. At the
time, the Irish courts had only recently clarified the doctrine in Cahill v. Sutton, a Supreme

Court decision delivered earlier that same year'>.

15 cahill v. Sutton [1980] IR 269
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In Cahill, Chief Justice O’Higgins cautioned against entertaining constitutional challenges
from individuals who were not personally affected by the law, stating: ‘Where the person
who questions the validity of a law can point to no right of his which has by reason of the
alleged invalidity, been broken, endangered or threatened, then, if nothing more can be
advanced, the Courts should not entertain a question so raised. To do so would be to make of
the Courts the happy hunting ground of the busy-body and the crank’. Despite this binding
precedent, Justice McWilliam in the High Court accepted that David Norris had standing to
challenge the relevant provisions. Although Norris had never been prosecuted, the Court
acknowledged that the mere existence of the laws, and the real threat of prosecution they
carried, created a direct and continuing interference with his personal rights. This recognition
marked a subtle but important evolution of the doctrine: it suggested that the courts could
consider the practical chilling effects of a law, especially where criminal sanctions loomed

over the exercise of constitutional freedoms.

From the High Court to the Supreme Court - Escalating the Constitutional
Challenge

Following the dismissal of his claim in the High Court in 1980, David Norris exercised his
constitutional right to appeal the decision to the Supreme Court of Ireland, the State’s highest
judicial authority. The Supreme Court was involved not because of any special legal
procedure, but simply because Norris sought to overturn the High Court’s judgment on

appeal, as allowed under Irish law in constitutional matters.

Why the Supreme Court Became Involved

Under Article 34'® of the Irish Constitution, the Supreme Court has appellate jurisdiction in
all constitutional and legal matters of general public importance. In this case, the issues raised
by Norris, including the scope of privacy, equality, bodily integrity, and the role of religious
morality in law, engaged profound questions about constitutional interpretation, fundamental

rights, and judicial boundaries.

16 Article 34.5.1° ‘The Supreme Court shall, save as otherwise provided by this Article, have appellate
jurisdiction from a decision of the High Court.” Although nowadays a High Court appeal would go, following its
establishment on the 28" of October 2014, to the Court of Appeal.
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Because the High Court had ruled against Norris on all grounds, he appealed on the basis
that, the court had misinterpreted the scope of the constitutional right to privacy, it had
improperly restricted the application of equality and bodily integrity protections and it had

wrongly elevated a particular religious morality to the status of constitutional normality.

Norris’s legal team, still led by Mary Robinson SC, believed the Supreme Court might adopt
a broader or more progressive view of unenumerated rights, particularly in light of dissenting
trends already emerging within Irish constitutional jurisprudence (e.g., in McGee, Ryan, and

Cahill v. Sutton). The aim was not only to correct what they saw as legal errors, but to secure

a definitive constitutional ruling that could override legislation dating back over a century.

Strategic Considerations

The decision to proceed to the Supreme Court arguably was also strategic. It was a necessary
step to exhaust domestic remedies, which is a precondition under Article 35 (1) of the
European Convention on Human Rights (ECHR)!7 before one can apply to the European
Court of Human Rights (ECtHR). In other words, if Norris had not brought the case to the
Supreme Court, he would have been barred from bringing an international human rights
claim in Strasbourg. The appeal was not only a domestic legal challenge, it was also a crucial
part of a longer term legal strategy that aimed to bring Ireland’s laws in line with European
human rights standards. The 1981 judgment in Dudgeon v. United Kingdom, where the
ECtHR struck down similar Northern Irish laws, had already opened the door for such

international intervention.

A Divided Bench - The Supreme Court Judgment — Morality, the

Constitution, and Judicial Division

On the 22" of April 1983, the Supreme Court of Ireland delivered its decision in Norris v.
Attorney General, upholding the High Court’s ruling by a 3—-2 majority. The judgment
marked a deeply divided court, exposing contrasting judicial philosophies about the role of

the Constitution in regulating private morality.

17 Article 35 (1) ECHR states ‘The Court may only deal with the matter after all domestic remedies have been
exhausted, according to the generally recognised rules of international law, and within a period of six months
[now four months] from the date on which the final decision was taken.’
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While the majority reiterated the High Court’s deference to Christian values and the
‘common good’, two powerful dissenting judgments demonstrated that a more expansive,

rights-based interpretation of the Constitution was not only possible but, in time, inevitable.

The Majority Judgment — Public Morality as Constitutional Imperative

The majority judgment, delivered by Chief Justice Tom O’Higgins, and joined by Justices
Finlay and Griffin, affirmed the constitutionality of the laws criminalising homosexual acts
between men. O’Higgins CJ placed considerable weight on the historical and moral context
in which the 1937 Constitution was enacted, stating that, ‘The people of Ireland, in adopting

the Constitution, acknowledged their obligations to our Divine Lord Jesus Christ™!8,

O’Higgins did not stop there, he went on to say ‘From the earliest days, organised religion,
regarded homosexual conduct, such as sodomy and associated acts with a deep revulsion as
being contrary to the order of nature, a perversion of the biological functions of the sexual
organs and an affront both to society and to Gods... Today, as appears from the evidence
given in this case, this strict view is beginning to be questioned by individual Christian
theologians but, nevertheless, as the learned trial judge said in his judgment, it remains, the

teaching of all Christian Churches that homosexual acts are wrong.’

From this premise, the Court concluded that the Constitution was not morally neutral. Rather,
it was explicitly grounded in Christian values, and therefore it could not be interpreted to
protect conduct long considered sinful or immoral in Christian teaching, such as male

homosexual acts.

The Right to Privacy Rejected

The Court rejected Norris’s claim that his right to privacy extended to consensual
homosexual conduct. Although the Court accepted that a general right to privacy exists as an
unenumerated right under Article 40.3, it held that, this right was not absolute, it could be
restricted in the interests of public morality, public health, and the protection of marriage and
that homosexual conduct was inherently contrary to Christian morality, and therefore the

State had a legitimate interest in discouraging it.

18 O’Higgins CJ was referencing the Preamble of the 1937 Constitution which says ‘We, the people of Eire,
Humbly acknowledging all our obligations to our Divine Lord, Jesus Christ, Who sustained our fathers through
centuries of trial...’
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O’Higgins CJ invoked public health data and suggested that tolerating homosexual conduct

could harm marriage and encourage promiscuity.

He rejected the argument that private sexual conduct between consenting adults was beyond
the reach of the law, stating ‘Very serious harm may in fact be involved ... known

consequences are frustration, loneliness and even suicide’.

Equality and Bodily Integrity Arguments Dismissed

On equality (Article 40.1), the majority held that differential treatment between men and
women in the criminal law was permissible, citing ‘differences of social function’. Since the
laws targeted only male homosexual conduct, the Court saw no constitutional issue, even

though this amounted to gender based discrimination.

Similarly, Norris’s appeal to bodily integrity and mental health under Article 40.3 was
rejected. The Court acknowledged his distress but maintained that emotional or psychological
suffering did not render the laws unconstitutional. In the words of the Chief Justice ‘If the
legislation is otherwise valid ... it cannot be rendered inoperative merely because compliance

with it ... is difficult or harmful due to [one’s] innate or congenital disposition’.

No Role for International Law

The Court explicitly rejected any influence from international human rights law, particularly
the European Convention on Human Rights or the judgment in Dudgeon v. UK, where the
European Court had found similar Northern Irish laws in violation of Article 8 (private life).
Citing Article 29.6 of the Irish Constitution, O’Higgins CJ stated ‘No international agreement
shall be part of the domestic law of the State save as may be determined by the Oireachtas’.
Effectively the Supreme Court denied that international law or human rights jurisprudence

had any bearing on domestic constitutional interpretation.

The Dissenting Opinions — The Beginnings of a Constitutional Reorientation

The dissenting judgments of Justice Seamus Henchy, and Justice Niall McCarthy offered a
radically different reading of the Constitution, one rooted in individual autonomy, human

dignity, and evolving understandings of personal rights.

12 | Page



They were remarkable for their clarity, foresight, and moral courage. Delivered in the shadow
of a deeply conservative Irish society, their opinions stand today as texts in Irish
constitutional liberalism and as a precursor of future change in human rights law, both

domestically and at the European level.

At a time when homosexuality was still widely regarded as deviant, and when few public
figures were willing to defend the rights of LGBTQ+ individuals, Henchy and McCarthy

articulated a radically different vision of the Irish Constitution.

Henchy J: A Constitution of Liberty, Not Just Morality

Justice Séamus Henchy’s dissent remains a cornerstone of progressive constitutional
interpretation in Ireland. He firmly rejected the notion that the criminalisation of consensual
homosexual conduct could be justified under the Irish Constitution, grounding his dissent in
the unenumerated personal rights recognised in earlier cases such as Ryan v. Attorney

General and McGee v. Attorney General.

Central to his reasoning was the belief that the law, in its intrusion into private sexual conduct
between consenting adults, violated the right to privacy, a right which he described as ‘a
complex of rights which vary in nature, purpose and range.” He observed that ‘[t]he State has
not shown that the enforcement of the criminal law, so as to penalise homosexual conduct
between consenting adult males done in private, is necessary in a democratic society for the

protection of any aspect of the common good.’

Henchy went further, stating that the legislation not only failed to serve a legitimate State
interest but also lacked the precision and proportionality required in a constitutional
democracy. He warned that the laws were ‘so vague and so all embracing in their sweep that
they offend against the fundamental requirement of legal certainty.” His concern was not just
with the scope of the statutes but with their inherent injustice: ‘They criminalise conduct that
is a natural manifestation of a condition which is not only natural to those affected but which

is also irreversible.’

He was especially critical of the reliance on majority morality to justify the law, stating
unequivocally that ‘The Constitution is not based on any one religious denomination, but is a
Christian Constitution which respects and safeguards the rights of all citizens.” Thus, he
rejected the idea that traditional Catholic moral views could justify the denial of

constitutional rights.
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Perhaps most prescient was Henchy’s recognition of the harm the law inflicted not just
legally but psychologically saying, ‘[T]he continued existence of the impugned laws
constitutes a continuing intrusion of the State into the most intimate aspect of the plaintiff’s
private life.” This chilling effect on identity, expression, and psychological well-being, he
believed, was utterly inconsistent with the Constitution’s guarantee to ‘defend and vindicate
the personal rights of the citizen.” His judgment concluded by warning that the Constitution

‘is not frozen in time but must be interpreted in light of prevailing ideas and conditions.’

Though his was the minority opinion, Henchy’s dissent echoed the very reasoning that would
be later adopted by the European Court of Human Rights in Norris v. Ireland, demonstrating
his forward thinking jurisprudence. It stands today as a compassionate assertion of human
dignity, equality, and the enduring power of constitutional rights to protect those most

vulnerable to social exclusion.

McCarthy J: Individual Autonomy and Equality

Justice Niall McCarthy’s dissent offered a striking, unflinching critique of the majority’s
acceptance of moral conservatism as a basis for criminalisation. His judgment departed
sharply from the prevailing judicial restraint of the time, arguing instead that the Constitution
demands the protection of minority rights against the encroachments of majority morality. He
acknowledged from the outset that David Norris was not challenging the law merely as a
theoretical issue but as a person directly affected by its ‘threat of prosecution,” making the
case a genuine and pressing constitutional matter. McCarthy was unequivocal in his position
that ‘private sexual conduct between consenting male adults is no business of the State’, a

bold stance in 1984 Ireland.

Central to his dissent was a rejection of the notion that the Irish Constitution could be used to
uphold laws that were discriminatory and dehumanising. ‘The function of the Constitution,’

he stated, ‘is to protect the individual, even if the vast majority regard him as aberrant.’

McCarthy condemned the criminal law as an instrument of moral coercion, asserting that ‘if
it is constitutionally permissible to criminalise the sexual conduct of consenting adults
because the majority disapproves, then there is no protection for minorities at all.” His
insistence on judicial independence from prevailing social prejudices reflected a deeper
vision of constitutional democracy, one in which the courts must serve as guardians of

personal liberty, not enforcers of popular orthodoxy.
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He was particularly scathing of the inconsistency and selectivity of the laws, noting their
failure to address equivalent heterosexual conduct or lesbian sexuality. To McCarthy, this
legislative targeting of male homosexuals was not only irrational but indefensible, he said
‘One may ask why lesbian activity is not a criminal offence under the same moral code, the
answer is simple: the law was written by men.’ His criticism exposed the patriarchal and
heterosexual biases embedded in the Victorian criminal legislation still operative in twentieth

century Ireland.

Justice McCarthy’s dissent was not only legally sound but deeply humane. He recognised the
profound psychological harm and societal alienation caused by laws that labelled gay men as

criminals for expressing their identity in private.

Though, like Henchy, his view was a minority one at the time, it reflected the same reasoning
that would be adopted four years later by the European Court of Human Rights in Norris v.
Ireland. His judgment remains a powerful reminder of the role of courts in advancing justice,

even, and especially, when society is not yet ready to follow.

Strasbourg Speaks, Norris v. Ireland at the European Court of Human
Rights
Having exhausted domestic remedies, David Norris brought his case to the European Court of
Human Rights (ECtHR), he was no longer relying on the Irish Constitution or the domestic
courts to vindicate his rights. Instead, he appealed to universal principles of human dignity
and private life as protected by the European Convention on Human Rights, specifically

Article 8, which guarantees the right to respect for private and family life."”

Background and Strategy

Following his defeat in the Irish Supreme Court in 1983, Norris initiated proceedings in
Strasbourg, claiming that the existence and enforceability of Ireland’s anti-homosexual laws
(a) Violated his right to private life under Article 8, (b) Created chronic stress and social
stigma, (c) Prevented him from forming intimate relationships and (d) Restricted his freedom

of expression and social association.

19 Article 8 of the ECHR guarantees the right to respect for private and family life, home, and correspondence.
It protects individuals from arbitrary interference by public authorities and covers a broad range of personal
rights, including bodily integrity, personal identity, sexual orientation, and private relationships. While the right
is not absolute, any interference must be lawful, pursue a legitimate aim, and be necessary in a democratic
society, subject to principles of proportionality and subsidiarity.is not absolute, any interference must be
lawful, pursue a legitimate aim, and be necessary in a democratic society, subject to principles of
proportionality and subsidiarity.
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Although he had never been prosecuted, Norris successfully argued that the constant threat of
legal sanction, combined with the psychological harm caused by the law’s symbolic

condemnation, amounted to a serious and ongoing interference in his life.

On the 26™ of October 1988, in a landmark decision, the ECtHR ruled in Norris’s favour. The
Court held, by a vote of 8 to 6, that the continued criminalisation of consensual homosexual

acts between adult men in private constituted a violation of Article 8 of the Convention.

This judgment not only overruled the Irish Supreme Court’s reasoning but placed direct legal

and political pressure on the Irish State to amend its laws.

The Court’s Reasoning — Privacy over Morality

The ECtHR’s ruling in Norris v. Ireland followed closely on the reasoning it had adopted in

Dudgeon v. United Kingdom, which struck down similar laws in Northern Ireland.

Key elements of the Court’s analysis included:

Interference: The Court held that Ireland’s laws, even if rarely enforced, constituted a real
and continuing interference with private life under Article 8(1). The very existence of the law

had a restrictive effect on Norris's ability to live freely and authentically.

Lack of Justification: Under Article 8(2), such interference is only permissible if it is
prescribed by law, pursuing a legitimate aim (e.g. public morality or health), necessary in a
democratic society. The Court acknowledged Ireland’s reliance on public morality as a
legitimate aim, but found that the criminalisation of private, consensual sexual conduct was

not ‘necessary in a democratic society’.

Proportionality: The Court strongly emphasised the principle of proportionality, concluding
that ‘The moral disapproval of a section of the community is not by itself sufficient

justification for the infringement of a fundamental right’.

Margin of Appreciation: While the Court normally grants states a degree of discretion (a
“margin of appreciation”) in regulating morality, it ruled that Ireland had overstepped that

margin, especially given evolving European norms.

The judgment was a clear rebuke to the Irish Supreme Court’s reliance on its perceived
Christian morality and fears about public health and marriage. It established that moral

beliefs alone cannot justify the infringement of core privacy rights.
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Legal and Political Fallout in Ireland

The Norris judgment was a watershed moment, but change in Ireland did not occur overnight.
There was what can only be described as a reluctant compliance following the ruling. Ireland
was obliged under international law to bring its legislation into compliance with the
Convention. However, domestic reform was slow and the Irish government initially
responded with caution, citing the need for careful legislative drafting. It took until 1993, five
years after the judgment, for the Criminal Law (Sexual Offences) Act to be passed, finally
decriminalising consensual homosexual acts between men over the age of 17 and repealing

both the Offences Against the Person Act 1861 and the Criminal Law Amendment Act 1885.

While the ruling did not immediately transform public opinion, it legitimised a long silenced
conversation about LGBT rights in Ireland. It emboldened activists and offered international

validation of the rights based claims that had been dismissed by the domestic courts.

The Norris case became a rallying point for civil rights advocates and laid the groundwork
for further progressive reforms in Irish law, including Civil Partnership (2010), Marriage
Equality (2015) of which Norris said ‘It’s a little bit late for me. As I said the other day I've
spent so much time pushing the boat out that I forgot to jump on and now it’s out beyond the
harbour on the high seas, but it’s very nice to look at.”?°, Gender Recognition (2015), Formal
government apology to those criminalised under the old laws (2018). Yet, as of the time of
writing, Ireland has not yet introduced legislative pardons or expungements, as other

countries have done, leaving some unfinished business in the legacy of the Norris case.

International Influence

Beyond Ireland, the Norris decision had a wider European and global impact. It was cited in
Modinos v. Cyprus?! and Alekseyev v. Russia??, reinforcing the principle that private sexual

conduct amongst other things is protected under Article 8.

20 The Irish Examiner, May 23™ 2015

21 (1993) 16 EHRR 485. Modinos was a gay man who had never been prosecuted, but he argued that the
existence of this law alone caused severe psychological distress and interfered with his private life, since he
was constantly under threat of criminal sanction. At the time, Cypriot law (specifically, Section 171 of the
Criminal Code) criminalised ‘carnal knowledge against the order of nature,” which included consensual sexual
acts between adult men. He relied on Article 8 of the ECHR, the right to respect for private and family life. The
Norris precedent was cited, Mr. Modinos was successful in his case.

22 Alekseyev v Russia, 4916/07, 25924/08 and 14599/09 (2006, 2007, 2008). Nikolai Alekseyev, a prominent
Russian LGBT+ rights activist, applied for permission to hold LGBT pride marches and public demonstrations in
Moscow from 2006 to 2008. The Moscow authorities refused every request, citing public morality, religious
objections, and security concerns due to expected hostility. Alekseyev challenged these decisions in the
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The ruling helped solidify a pan European legal standard, forcing other signatory states to the
Convention to decriminalise homosexuality or face legal sanction from the Court. It marked a
key step in the ECtHR’s progressive development of sexual rights jurisprudence, particularly

in recognising sexual orientation as a core aspect of identity deserving legal protection.

Courage and Personal Cost

To fully understand the legacy of Norris v. Ireland, one must acknowledge the immense
personal cost borne by David Norris in pursuing the case. At a time when homosexuality was
not merely stigmatised but criminalised, Norris willingly outed himself, not in private
conversation or quiet activism, but in the most public, scrutinised, and adversarial of forums:
the courtroom. By initiating this constitutional challenge in 1977, he placed his reputation,
livelihood, and personal safety at risk, knowing full well that Irish society, dominated by ultra
conservative Catholic values, would not respond with sympathy. He endured public scorn,
media hostility, threats to his career at Trinity College, and deep emotional tolls, all while

confronting laws that denied his very identity.

For over a decade, he committed himself to a battle few were willing even to speak of, let
alone fight. This act of moral conviction, to place his own life on the line so that others might
one day live without fear, or less fear, is a rare and profound example of civic courage. It was
not a political campaign, nor a symbolic protest: it was a deeply personal, deeply lonely act of

justice seeking that would eventually change a nation.

From the Closet to the Constitution

The case of David Norris v. Ireland is not merely a milestone in Irish or European
jurisprudence, it is a story of profound personal integrity confronting institutional denial. It is
the chronicle of one man who refused to retreat into the silence that the law and society tried
to impose on him, and who instead brought the full weight of both domestic and international

legal systems to bear on the question of whether his very existence could be criminalised.

Russian courts, but his appeals were unsuccessful. He then brought the matter before the European Court of
Human Rights. The Court unanimously found Russia in violation of 3 Articles, Freedom of Assembly,
Discrimination and Effective Remedy.
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What began in 1977 as a lonely act of resistance by a university lecturer, challenging century
old laws in a courtroom that barely recognised his humanity, would, over the course of more
than a decade, evolve into a constitutional awakening for a country struggling to reconcile its

past with the demands of human dignity and justice.

The path was not smooth, nor quick. Irish courts, bound by deference to tradition and
religious morality, initially failed him. Yet the dissenting voices of Justices Henchy and
McCarthy, like distant lights at the end of a very dark tunnel, signalled that the moral

compass of the Constitution might yet point toward liberty.

When the European Court of Human Rights ultimately ruled in his favour, it was not merely
a legal vindication, it was a declaration that his life mattered, that his rights mattered, and that
Ireland’s silence could no longer shield its laws from scrutiny. That judgment reverberated
far beyond the walls of Strasbourg or Dublin. It was heard in the streets of Ireland, in
classrooms and parliaments, in homes and churches, slowly breaking the silence that had long

surrounded the lives of LGBTQ+ people.

Today, Ireland is a country transformed. Marriage equality is constitutionally enshrined,
public apologies have been issued, and David Norris, once a criminal in the eyes of the law,
has become a respected figure in Irish public life. But none of this came easily. It came
because one man, in a very different Ireland, chose courage over concealment, law over fear,

and principle over passivity.
Life after Strasburg

In the years that followed, Norris emerged at the forefront of a changing nation, a figure
whose personal dignity and intellectual rigour challenged Ireland to become a more inclusive

democracy.

Though the Irish Government delayed legislative reform for five more years, the momentum
was irreversible. In 1993, under the Criminal Law (Sexual Offences) Act, homosexuality was

decriminalised in Ireland, a direct consequence of Norris v Ireland.

Norris had already entered the Seanad in 1987 as Senator for the Dublin University
constituency, becoming Ireland’s first openly gay national politician. He would remain there
for an extraordinary 36 years, until his retirement in January 2024, earning distinction as the

longest continuously serving member of the Seanad in the history of the State.

19 | Page



Throughout this period, Norris maintained what he often referred to as his ‘independent
radicalism’: fiercely principled, outspoken on injustice, and frequently ahead of public

opinion.

Reflecting on his decision to pursue the case to Strasbourg, Norris remarked in 2024, ‘it was
a sense of unfairness that made me bring my case to Europe. I didn’t do it for myself, | had a
fine time. But there were people in very different circumstances who suffered, and it had to
change’.?? That same moral clarity characterised his long legislative career, during which he
introduced over three dozen private members’ bills, ranging from human rights to planning
law. Yet Norris was more than a legislator. He remained a committed academic and public

intellectual.

Until 1996, he lectured in English literature at Trinity College Dublin, specialising in the
works of James Joyce. His famous home at No. 21 North Great George’s Street became a
salon of sorts, an architectural gem restored under his stewardship, where Joyceans, civil
libertarians, and fellow parliamentarians were equally likely to gather. There, in elegant
rooms filled with books and heritage furnishings, Norris hosted conversations that spanned

theology, literature, and politics, always with his signature wit and oratorical flourish.

In 2011, Norris entered the Irish presidential race, quickly emerging as a popular and historic
candidate. He topped early opinion polls, with many seeing his candidacy as symbolic of
Ireland’s evolution. However, his campaign was soon beset by controversy, including the
publication of past letters of clemency he had written for a former partner convicted of
statutory rape abroad. Though the case had no connection to Irish law and no allegations
against Norris himself, the media furore led to his temporary withdrawal. Reflecting later,
Norris admitted, ‘There was a stage when | asked myself, ‘Was I this kind of monster?’ It

was an awakening’?*. He later re-entered the race but was ultimately unsuccessful.

It would be incomplete to recount Norris’s public life without acknowledging that, as with
many public figures who challenge societal norms, controversy was never far behind. The
intensity of media scrutiny during the 2011 presidential campaign, combined with moral
panic around issues of sexuality and character, exposed both the vulnerabilities of progressive

figures in public life and the limits of Ireland’s tolerance at that time.

3 Irish Independent (21%t January 2024)
24 The Sun (6% July 2024)
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While some critics questioned his judgment, many more viewed the ordeal as a sobering
reminder of how political ambition can clash with personal history in deeply unfair ways. For

Norris, it became part of the cost of leadership.

Despite this loss, Norris’s public spirit remained undimmed. He returned to the Seanad

following the presidential race and continued to legislate and debate with unmatched passion.

In the years that followed, he remained a singular figure: a champion of the arts, an advocate
for Tibetan independence, a fierce opponent of austerity measures, and a guardian of
parliamentary independence, famously helping to defeat the 2013 referendum to abolish the

Seanad. His platform was consistent: justice, decency, and public transparency.

In 2013, Norris was diagnosed with liver cancer. He spoke candidly about his treatment,
including multiple surgeries and periods of convalescence. Yet by the time of his retirement,
he could declare himself in ‘splendid’ health, aided by effective medication. His faith, though
unorthodox, remained a source of grounding. He described himself as a ‘Christian of the

Church of Ireland variety, with strong views but a healthy dose of doubt.’

Privately, Norris’s resilience was tested not only by political pressures but by profound
personal loss. His long-term partner, Ezra Nawi, an Israeli peace activist, died from a brain
tumour in 2021. Their relationship, which began in the 1970s, had ended romantically in the
mid1980s, but the emotional connection endured for decades. Norris described Nawi as
someone he ‘loved very much,” and mourned that he was unable to visit him in his final days.
He later said, ‘It was terrible... I couldn’t even visit him during his illness. He got a brain
tumour, and that was what killed him... I was [in love] very much so.’?> His decision not to
pursue another relationship after Nawi’s death was, as he often explained, not a matter of

morality but of grief, loyalty, and personal conviction.

On the 22" of January 2024, Norris stood down from the Seanad, bringing to a close a career
defined not only by longevity but by integrity. In an emotional farewell, he expressed no
regrets: ‘“The work is never finished, but I am proud of the journey. Ireland has changed, and
for the better.” His departure was met with cross-party tributes, many noting how his singular

voice had helped shape modern Ireland’s liberal identity.

5 Irish Independent (2" November 2024)
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At almost 81, Norris still lives at the same Georgian townhouse in Dublin, his days marked
by reflection, writing, and conversation. He continues to attend services at Christ Church
Cathedral and socialise at the Kildare Street Club, and remains an enduring public presence,
never strident, always insightful. A planned move to Cyprus has been discussed, but for now,

Dublin remains home.

In the words of one columnist, Norris is ‘a living emblem of Ireland’s transformation from

theocratic conservatism to pluralistic democracy’ (The Times, 2024).

His courage paved the way for the referendum on marriage equality in 2015, the Gender
Recognition Act 2015, and the Repeal of the Eighth Amendment in 2018. While not
personally involved in all of these campaigns, his advocacy shaped the principles, both moral

and legal, that made these changes possible.

He often quotes James Joyce ‘Welcome, O life! I go to encounter for the millionth time the
reality of experience’, as if speaking of his own journey?°. Fittingly, his life, like Joyce’s

work, reveals the hidden tensions and emerging possibilities of an ever changing society.

And like Joyce, Norris will one day leave behind not only a body of work, but a way of

seeing: unafraid, unbowed, and utterly human.

This title, ‘The Constitution, the Closet, and the Courage,’ reflects the central elements of the
Norris cases: a challenge to constitutional norms, the societal pressure to remain silent, and
the extraordinary personal resolve required to confront both. For the Constitution once denied
David Norris; the closet once confined him; but it was his courage, consistent, unyielding,

and defiant that ultimately redefined them both.

David Norris will, ultimately, have the final say on his life, he has already recorded his
parting message for his funeral and selected these words, spoken by Prospero in

Shakespeare’s The Tempest?’, for his headstone:

‘We are such stuff as dreams are made on, and our little life is rounded with a sleep.’

26 James Joyce ‘A Portrait of the Artist as a Young Man’
27 William Shakespeare ‘The Tempest’
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